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STATE WIA INSTRUCTION NUMBER :  WIA 01- 02

TO: Local Workforce Investment Area Administrators and ES Local
Offices
SUBJECT: Guidance on the Prohibition Against National Origin Discrimination

as It Affects Persons with Limited English Proficiency
ISSUANCE DATE: October 18, 2001

EFFECTIVE DATE: Immediately

PURPOSE: To clarify that, as recipients of federal financial assistance, local
Workforce Investment Areas (LWIA) and service providers have a responsibility to provide
translation and interpretation assistance to individuals having limited English proficiency.

AUTHORITY: Title VI of the Civil Rights Act of 1964, as amended,; Section 188 of the
Workforce Investment Act of 1998; Executive Order 13166 (August 11, 2000); and Federal
Register, vol. 66, no.11, Wednesday, January 17, 2001/Notices, p. 4603.

Recipients of federal financial assistance must take reasonable steps to ensure that
individuals having limited English proficiency (LEP) receive the language assistance
necessary to afford them meaningful access to the programs, services, and information
provided by the recipients. This assistance must be provided free of charge.

Among the factors to be considered in determining “reasonable steps” are the following:

e the number or proportion of LEP individuals eligible to participate or likely to
be directly or significantly affected by the program or activity;

« the nature and importance of the program or activity to the participant or
beneficiary;

« the resources available to the recipient in carrying out the program or activity;

e the frequency with which LEP individuals come into contact with the program

or service the objectives of the program or service,
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o the size of the recipient;
 the objectives of the program or service; and,
e the frequency with which languages other than English are encountered.

The key to ensuring “meaningful access” to services and benefits for LEP individuals is to
guarantee that the language assistance provided results in accurate and effective
communication between the recipient and the applicant or participant/beneficiary about:

¢ the types of services and/or benefits and
» the applicant’s or participant's/beneficiary’s circumstances.

Effective programs for LEP services usually consist of the following:

e Annual assessment of the language needs of the population to be served
through, for example:

» identification of the languages other than English that are likely to be
encountered in the program or activity and by estimating the number of
LEP individuals who are eligible for services and or benefits and who are
likely to be directly affected by the program or activity;

. » review of census and state labor-market data;

» review of statistics from school systems, community agencies and
organizations; and,

= comparison to participant/beneficiary demographic data.

e Recording LEP status in participants’/beneficiaries’ files to ensure consistent
communication in the appropriate language.

« Identifying the stages or contact points in the program or services where
language assistance is likely to be needed.

¢ Reviewing delivery systems to determine whether any program system
denies or limits participation by LEP individuals.

e Understanding circumstances in which there may be a need for third-party
communication (for example, communicating with the limited-English-
proficient parent of a student under the age of 18).

e Identifying and locating the resources that are needed to provide the
language assistance.

Development and Implementation of a Written Policy on Language Access

The State’s Methods of Administration, tentatively approved by the Civil Rights Center, U.S.
Department of Labor (CRC, USDOL) pending successful implementation, may be adapted
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locally to fulfill the requirement for a written policy. There are two major components to a
language-access program:

« oral language interpretation and
e translation of written materials.

| - Oral Language Interpretation
An effective language-assistance program may include some or all of the following steps:

hiring bilingual staff who are trained and competent in interpreting;

hiring staff interpreters who are trained and competent in interpreting;
contracting with an outside interpreter service for qualified interpreters;
arranging formally for the services of volunteers who are qualified
interpreters; and,

e arranging/contracting for the use of a telephone language-interpreter service.

Fundamental to program success is training in effective translation, to include orientation to
terminology that may be peculiar to a particular program as well as the need to maintain
confidentiality in the process.

Telephone interpreter services may be inadequate in light of the need for familiarity with
program content and also if and when there is a need to review documents. Therefore,
telephone interpreter services should not be offered as the only option except where other
options are unavailable.

Cautions about Interpreter Services

1. Use of Family, Friends or Minor Children as Interpreters

A LWIA may expose itself to liability under Title VI and Section 188 if it requires,
suggests, or encourages the use of friends, family members, or minor children as
interpreters.  Use of such persons could result in a breach of confidentiality or
reluctance on the part of individuals to disclose personal information critical to their
situations. In addition, there may be a concern about competency in communication.

If, after a LWIA informs an LEP individual of the right to free interpreter services, the
person declines such services and requests the use of family or a friend, the LWIA may
use the designated individual if the use of such a person would not compromise the
effectiveness of services or violate the individual's confidentiality. The LWIA should
document the offer and declination in the individual's file and should suggest that a
trained interpreter sit in on the meeting to ensure accurate interpretation.
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2.

Level of Language Ability

The ability of LEP individuals to read and understand written materials in their native
language will vary; therefore, oral interpretation of written materials may be necessary.
Interpreters should be aware of variances within a language and should be able to
communicate with individuals using the appropriate colloguial speech.

Qualified Interpreters

Being qualified as an interpreter does not necessarily require formal certification.
However, the requirement to be qualified contemplates:

demonstrated proficiency in both English and the other language;

orientation and training that include the skills and ethics of interpreting (for
example, issues of confidentiality);

fundamental knowledge, in both languages, of specialized terms or concepts
peculiar to the LWIA’s program or activity;

demonstrated ability to convey information in both languages, accurately;
and,

sensitivity to the individual’s culture.

Il - Translation of Written Materials

An effective language-assistance program ensures that written materials that are routinely
provided in English to applicants, participants/beneficiaries and the public are available in
regularly encountered languages other than English. In accordance with the current policy
guidance from the CRC, USDOL:

CRC will consider a LWIA to be in compliance with the Title Vi and Section
188 obligation to provide written materials in languages other than English if:

(A) The LWIA provides translated written materials for each LEP language
group that constitutes ten percent or 3,000, whichever is less, of the
population of persons eligible to be served or likely to be directly or
significantly affected by the LWIA’s program or activity;

(B) Regarding LEP language groups that constitute five percent or 1,000,
whichever is less, of the population of persons eligible to be served or
likely to be directly or significantly affected by the LWIA’'s program or
activity, the LWIA ensures that, at a minimum, vital documents are
translated into the appropriate languages other than English of such LEP
persons. Translation of other documents, if needed, can be provided
orally; and,
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(C) Not withstanding paragraphs (A) and (B) above, a LWIA with fewer than
five percent or 1,000 persons in a language group eligible to be served or
likely to be directly or significantly affected by the LWIA's program or
activity, need not translate written materials but rather may provide written
notice in the language of the LEP language group of the right to receive
competent oral interpretation of written materials.

Verbatim translations may not accurately or appropriately convey the substance of what is
contained in the written materials. Moreover, written materials should be translated to

serve the average reading level of the LEP community to be served.

The failure to provide written translations under the circumstances outlined above will not
necessarily mean noncompliance with Title VI and Section 188. If written transiation of a
certain document or set of documents would be so financially burdensome as to defeat the
legitimate objectives of the LWIA’s program or activity, and there is an alternative means to
provide LEP individuals with meaningful access to the information, such as timely, oral
interpretation of vital documents, this may suffice when reviewing the program or activity in

its totality.

For language groups that are below the numerical thresholds discussed in subparagraphs
. (A) through (C) above, a LWIA can ensure meaningful access to preliminary information by,
¥ at a minimum, providing notice, in writing, in the LEP individual's primary language, of the
right to receive free language assistance, including the right to competent oral interpretation

of written materials, free of cost.

Methods for Providing Notice to LEP Individuals

Qutreach programs and materials should notify LEP individuals of their rights to and the
availability of language assistance. Some suggested methods:

public-service announcements on television or radio;
newspaper advertisements;
materials distributed to organizations that serve LEP individuals;
use of language-identification cards (for example, ‘I speak (language) cards”)
that allow LEP beneficiaries to identify their language needs to staff;
¢ posting signs in regularly encountered languages in waiting rooms, reception
areas, and other initial points of entry;
translation of applications and instructional and information materials;
 oral interpretation of documents; and,
uniform procedures for timely and effective telephone communication.
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Staff Training

New employees and customer-contact staff should receive training to ensure that they:

are knowledgeable about LEP policies and procedures;

are trained to work effectively with in-person and telephone interpreters; and,
understand the dynamics of interpretation between LEP participants/
beneficiaries, the LWIA’s staff and interpreters.

Monitoring

It is crucial for a LWIA to monitor its language-assistance program to ascertain whether it
meets the needs of the community. It is recommended that LWIAs involve community
groups in the monitoring process, a process that should be conducted at least biennially.

ACTION: Each LWIA must develop and implement policies and procedures that include the
provisions stated above and adhere to the Policy Guidance on the Prohibition Against
National Origin Discrimination as it Affects Persons With Limited English Proficiency issued
by the USDOL on January 17, 2001. (Attachment)

CONTACT: A copy of the CRC's Notice of Policy Guidance is available at
http://fr.cos.com/cgi-bin/getRec?id=20010117a16 . Addressees should also feel free to
contact Ms. Chena Melvin, Equal Opportunity Officer, if there are any questions. She may
be reached at (803) 737-2408; via e-mail at cmelvin@sces.org; or via the South Carolina
Relay Service (TDD/TTY) at 1-800-735-8583 and (ASCIl) at 1-800-735-7293.

(i3t o

C. Michael Mungo, Executive Director

CMM/SRJ/spf
ES-5
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STATE WIA INSTRUCTION NUMBER: WIA 99-0b
TO: Workforce Investment Areas
SUBJECT: 29 CFR Part 37, Implementation of the Nondiscrimination

and Equal opportunity Requirements of the Workforce
Investment Act of 1998; Final Rule

ISSUANCE DATE: May 08, 2000

EFFECTIVE DATE: Immediately
EXPIRATION DATE: Indefinite

PURPOSE: This instruction transmits 29 CFR Part 37 that implements the
nondiscrimination and equal opportunity requirements under WIA.

POLICY: No individual in the United State may, on the ground of race, color,
religion, sex, national origin, age, disability, political affiliation or belief, and for
beneficiaries only, citizenship or participation in any WIA Title | financially assisted
program or activity, be excluded from participation in, denied the benefits of,
subjected to discrimination under, or denied employment in the administration of or
in connection with any WIA Title | funded program or activity.

ACTION: To comply with 29 CFR Part 37 each Workforce Investment Area

shall:

1. Designate an individual who will be responsible for implementing this
regulation to ensure equal opportunity in WIA-funded programs and activities
at the local Workforce Investment Area level. The individual's job

description should reflect such duties.
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2.

Ensure that each application for federal financial assistance under WIA
includes the assurance in subpart B, 37.20(a), of these regulations with
respect to the operation of the WIA-funded program or activity and all
agreements or arrangements to carry out the WIA-funded program or
activity.

Comply with subpart B, 37.22 relating to personal or real property or interest
therein or structures thereon.

Disseminate policy in accordance with the notice requirement in subpart B,
37.29. The initial supply of posters and audio tapes containing the
prescribed language in subpart B, 37.30 are being provided by the State.

When passing on federal financial assistance under WIA to a
contractor/service provider, provide the entity receiving the assistance with
the notice prescribed in paragraph 37.20(a)(1).

In all publications, recruitment brochures and other materials which are
usually distributed to the public to describe programs funded under WIA and
requirements for participation, indicate that the WIA-funded program or
activity is an “equal opportunity employer/program” and that “auxiliary aids
and services are available upon request 10 individuals with disabilities.”
Where the materials indicate that the recipient may be reached by telephone,
the materials shall state the telephone number of the TTD or relay service
used by the recipient, as required by 37.9(c).

During each presentation to orient new participants and/or new employees to
its WIA-funded program or activity, include a discussion of participants’
and/or employees’ rights under the non-discrimination and equal opportunity
provisions of WIA and this part, including the right to file a complaint of
discrimination with the EO Officer, SC Employment Security Commission,
P.0O. Box 995, Columbia, SC 29202, or the Director, Civil Rights Center, US
Department of Labor, 200 Constitution Avenue, Room 4123, Washington,

DC 20210.

Have a system for periodically monitoring subrecipients for compliance with
the equal opportunity provisions of 29 CFR part 37, including a
determination as to whether the recipient is conducting its WIA-funded
program or activity in a nondiscriminatory way, for monitoring the
procedures for ensuring that subrecipients provide accessibility to individuals
with disabilities, and policy dissemination.
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9. Have procedures for obtaining prompt corrective action or, as necessary,
applying sanctions when noncompliance is found. These procedures should
include obtaining supporting documentation to show that commitments
made in the corrective action plan have been carried out, or are being carried

out.

10. Maintain a grievance/complaint and hearing procedure for resolving issues
arising in connection with programs and activities under WIA.

Comment: July 1, 2000 is the target date for implementing the attached
regulations. Prior to that date, the State will issue additional policy guidance to
assist Workforce Investment Areas in the implementation of the nondiscrimination
and equal opportunity requirements of WIA. These regulations are available in large
print upon request to accommodate individuals with vision impairments.

Contact: To receive a copy of 29 CFR Part 37 in large print, or if there are
questions regarding this instruction, please call Mr. H. Michael Williams at (803)
737-4812.

Jqef T. Cassidy, Executive Director
JTC/spf
ESC-2

Attachment
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STATE WIA INSTRUCTION NUMBER: WIA 99-07
TO: Workforce Investment Areas
SUBJECT: Sanctions for Violations of Nondiscrimination and Equal

Opportunity Provisions of the Act.
ISSUANCE DATE: May 18, 2000

. EFFECTIVE DATE: July 1, 2000

PURPOSE: The purpose of this instruction is to (1) inform grant recipients of the
sanctions that may be imposed for violation of the nondiscrimination and equal
opportunity provisions of the Act, and (2) to outline procedures to achieve
voluntary compliance, i.e. corrective action/remedy.

BACKGROUND: The WIA State Administrative Department, pursuant to section
184(f) of the Act has established procedures to impose sanctions for violation of
the non-discrimination and equal opportunity provisions of section 188 of the Act.

POLICY: When it is found that a violation has occurred, the following steps will
be taken to accomplish corrective action:

1. The grant recipient will be given written notice of any violation noted during
an audit, monitoring visit, or otherwise.

2. The grant recipient must respond to the written notice within 30 days of
receipt thereof. The response must state in clear, concise terms the action
already taken or to be taken to correct/remedy the noted violation(s). Failure
on the part of the grant recipient to respond in the required time frame will

. result in written notice from the WIA State Administrative Department
stating that payments will be withheld until a response is received.
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3. If the response is approved, then a letter so stating will be sent to the local
grant recipient. If the response is not acceptable, a meeting between the
grant recipient and this office will be arranged, usually within five days, to
arrive at a plan to assure voluntary compliance. The total time allowed to
secure voluntary compliance must not exceed 60 days. (29 CFR

37.95(b)(1){ii).
4. The grant recipient will be monitored on a regular basis to determine if
corrective action has taken place or remedies accomplished. If it is

determined that corrective action or remedies have not been accomplished,
funding shall be suspended in whole or in part pending immediate corrective
action. A letter will be sent to the grant recipient requiring compliance
within 15 days or funding will cease.

5. The grant recipient will be monitored after 15 days. Failure to comply will
cause this office to terminate funding under the terms and conditions of the
grant agreement and section 184(b) of the Act.

.__ 6. If the noncompliance or threatened noncompliance cannot be corrected by
informal means, compliance may be effected by the suspension or
termination of, or refusal to grant or to continue federal assistance, or by any

other means authorized by law.
7. When corrective action has been effected through any of the above steps,

then this office shall withdraw the notice that further action is necessary or
that sanctions may be imposed. The remedies contained herein shall not be

construed to be exclusive remedies.

8. Local grant recipients are to notify subrecipigfits of the requirements and
sanctions contained herein.

Questions regarding this instruction should be directed to Mr. H. Michael Williams

at (803) 737-4812.
4,/.7@

JBel T. Cassidy, Executive Director
. JTC/spf

ESC-2






